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Testimony in Absentia Before The Committee 
on Agriculture United States House of 
Representatives Washington, D.C. 
March 15, 2017 (Part 1)
-by Neil E. Harl* 
   Note from the Editor: In early March, the Committee on Agriculture of the United States 
House of  Representatives asked Dr. Harl to testify at a hearing then scheduled for March 
15 in Washington, D.C. on Tax Policy. An expected severe snow storm that week caused the 
Hearing to be postponed to April 5. Because of the health of Dr. Harl’s wife, necessitating 
intensive care, the Committee agreed to receive his testimony in writing rather than in 
person. The first four topics covered by Dr. Harl are published in this issue; the last three 
topics will be published in the next issue of the Digest. Robert P. Achenbach, Jr., Editor
 First, I want to thank you, The House of Representatives Agriculture Committee, for 
the opportunity to provide some ideas on taxation and tax policy. My apologies for not 
being able to be present in Washington on March 15. My wife, Darlene, is suffering from 
a neurological malady that no one seems to be able to diagnose but her condition requires 
24-hour care and I am the caregiver. In all of the years I have been asked to testify before 
Congressional	Committees,	this	is	the	first	occasion	in	which	I	could	not	be	present.	
 I am convinced that we are facing perhaps the most important issues in the agricultural 
sector in recent times, at least comparing it to the past half century, perhaps the most 
important since the 1930’s. I am reluctant to share my age but I can recall well the 
discussions in 1936, growing up on a rented farm in Iowa. 
 The political, economic and social problems we face today are daunting. I have selected 
seven areas for commentary.
A rational fiscal and monetary policy
	 Although	fiscal	and	monetary	policy	does	not	embrace	all	of	taxation,	the	policies	of	
the	1970s	demonstrated	how	disruptive	an	irrational	fiscal	and	monetary	policy	can	be	to	
the agricultural sector. In Chapter 10 of my book, The Farm Debt Crisis of the 1980s, I 
list the 12 lessons we should have learned from that traumatic decade. My hope would be 
that we not ignore the lessons learned as we launch what may be a period of great change 
in	economic	and	tax	policies	as	well	as	fiscal	and	monetary	policies.	In	many	ways,	this	
area of governmental involvement may be the linchpin of planning for an economically 
healthy agricultural sector or a time of experimentation with uncertain outcomes. 
______________________________________________________________________ 
* Charles F. Curtiss Distinguished Professor in Agriculture and Emeritus Profes sor of 
Economics, Iowa State University; member of the Iowa Bar.
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and when the assets are sold. The result, without much doubt, is 
expected to be that economic growth would be reduced. For that 
reason, it is my belief, held strongly, that it is in the public interest 
for – (1) the “new basis at death” to be continued for public policy 
reasons and (2)  an incentive is  provided for heirs to transfer assets 
“to the highest and best use” which encourages economic growth 
over time. 
 Finally, the federal estate tax, admittedly, produces a modest 
revenue	stream	but	it	 is	significant	and	a	way	for	very	wealthy	
decedents to contribute to the public good.
Post death discrimination against farm assets
 For more than 40-years, an Internal Revenue ruling (Rev. Rul. 
75-361, 1975-2 C.B. 344), has discriminated against livestock 
classified	as	trade	or	business	livestock	sold	after	death.	The	key	
statute (I.R.C. § 1223(9)) refers to the period to be eligible for long-
term capital gain in the period after death as referring to property 
held for “. . . more than one year.” As is widely known the statute 
is referring to property used in a trade or business, and thus eligible 
for long-term capital gain and ordinary loss treatment. That period 
is 24 months or more for cattle and horses and, for other livestock, 
12 months or more. I.R.C. § 1231(b)(3). That rules out the special 
treatment	assuring	long-term	capital	gain	treatment	for	the	first	12	
months (or 24 months) for the animals sold after death.
 IRS published Rev. Rul. 75-361, 1975-2 C.B. 344, making that 
very	 point	 and	 confirming	 the	 different	 treatment	 for	 trade	 or	
business livestock. The facts of that ruling were that cattle and 
other livestock acquired from the estate produce ordinary income 
on sale. The ruling points out that no exception was ever made in 
the	statute	for	livestock	used	in	a	trade	or	business	with	specified	
holding periods of 12 or 24 months. For animals not held for draft 
dairy, breeding or sporting purposes, the animals have a one-year 
holding period as a capital asset rather than a “trade or business” 
asset and would come within the statutory rule of an automatic 
more-than-one-year holding period at death.
 It seems inequitable for the trade or business livestock to be 
treated less favorably than livestock categorized as capital assets 
(such as held for entertainment, research or other non-business use) 
which come within the automatic “more-than-one-year” holding 
period at death.
Mergers and acquisitions
 From a policy perspective, we need to go back to the basics of 
antitrust, to a period more than a century ago, when the country 
was expressing concern about anti-competitive practices in steel, 
oil, rail transportation and even in agriculture. Indeed, the 1888 
report to the United States Senate on anti-competitive practices 
contributed	significantly	to	enactment	of	the	Sherman	Antitrust	Act	
of 1890, often referred to as the “charter of economic freedom.”
 In a nutshell, the three most important features of a market-
oriented economy, are competition, competition and competition. 
We have seen the growth of rivalry in some markets but rivalry is 
not competition. The most critical aspects of our price and market-
oriented economy are free, open and competitive markets. 
 In this country, in recent years, the emphasis has been on 
protecting the consumer. If a merger did not adversely affect 
consumers, the problem received little attention. I argued in a 
teleconference about a decade or more ago with Department 
of Justice lawyers and economists, about the shortcomings of 
Federal estate tax policy
 Over the past half century, the Congress has attempted, 
unsuccessfully it turned out, to eliminate the federal estate tax. 
The efforts in 1976 and again in 2001 were rejected (in 1980 
for the 1976 attempt and 2010 for the 2001 move) although the 
support for repeal of the federal estate tax has continued. In my 
opinion, it would be a great mistake to repeal the tax. 
 First, it is widely stated that the federal estate tax is an obstacle 
for farming and ranching operations. I disagree. As I have been 
quoted fairly widely, in 50 some years of working in this area 
of taxation I have never seen a farm or ranch operation that had 
to be sold to pay federal estate tax. The latest quote was several 
days ago in the London Financial Times. 
 At present, 2017, a decedent is allowed to pass $5,490,000 
in property value without triggering federal estate tax and the 
spouse is allowed the same amount for a total of $10,980,000. 
That	figure	is	inflation	adjusted.	Even	if	the	spouse	without	that	
much	property	dies	first,	the	surviving	spouse	under	the	concept	of	
“portability” can utilize the remaining allowance of the deceased 
spouse.  Moreover, since 1976 eligible property meeting the 
requirements for “special valuation” is eligible for an additional 
amount	(currently	$1,120,000)	which	is	also	inflation	adjusted.	
That provision requires that the farm remain in the family for 
10-years at least and be under a share rent lease or be an operating 
farm or ranch.
 The IRS data, published annually, do not provide data for 
decedents dying owning some farm property who were actively 
farming but it is clear that those dying whose estates reported some 
farm property are mostly in the upper categories of size of estate. 
It appears to be clear that only a small percentage of estates for 
active farmers (less than one percent) actually pay federal estate 
tax. 
 However, many publications, including farm publications, 
report that farmers and ranchers support repeal. In reality, farmers 
and ranchers are being “used” to support repeal for the upper 
echelons of estates because of the higher standing, publicly, of 
farmers and ranchers compared with multi-billionaires. This 
aspect of the matter was discussed widely in several publications 
including the London Financial Times in recent weeks.
 There is another dimension to the federal estate tax issue. The 
unsuccessful efforts to repeal the federal estate tax in recent years 
have, rather quietly, admitted that part of the strategy is to pay 
for the repeal, in part at least, from reducing or eliminating the 
new income tax basis at death. For many years, most assets held 
at death have received a new income tax basis equal to the fair 
market value at death. To the extent that occurs, the gain in the 
eligible assets takes on an income tax basis equal to the fair market 
value at death. This feature of tax policy means that virtually all 
farm and ranch estates end up with no gain on their assets. This 
is enormously important and benefits virtually every decedent 
and the heirs. Thus, the irony is that while nearly all deceased 
farmers and ranchers do not pay federal estate tax, they would 
all lose to the extent the “new basis at death” is lost. That feature 
of tax policy seems to lack understanding. Another aspect of the 
loss of “new basis at death” is that over time, with assets at death 
not getting a new basis, the transferability becomes increasingly 
limited with the heirs unwilling to pick up the income tax if 
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which provides for portability of a “deceased spousal unused 
exclusion” (DSUE) amount to a surviving spouse. The decedent’s 
estate	 did	 not	 file	 a	 timely	 Form	706	 to	make	 the	 portability	
election. The estate discovered its failure to elect portability after 
the due date for making the election. The estate represented that 
the value of the decedent’s gross estate was less than the basic 
exclusion amount in the year of the decedent’s death including 
any taxable gifts made by the decedent. The IRS granted the estate 
an	extension	of	time	to	file	Form	706	with	the	election.	Ltr. Rul. 
201712009, Nov. 28, 2016; Ltr. Rul. 201713006, Dec. 15, 2016; 
Ltr. Rul. 201713008, Dec. 7, 2016; Ltr. Rul. 201713009, Dec. 
5, 2016.
 FEDERAL INCoME 
TAxATIoN
 ACCoUNTING METHoD. The IRS seeks comments on 
a	proposed	 revenue	procedure	 that,	 if	finalized,	would	provide	
procedures by which a taxpayer may request consent to change a 
method of accounting for recognizing income when the change is 
made for the same taxable year for which the taxpayer adopts the 
new	financial	accounting	revenue	recognition	standards	and	the	
change is made as a result of, or directly related to, the adoption 
of the new revenue recognition standards (a qualifying same-year 
method change). On May 28, 2014, the Financial Accounting 
Standards Board (FASB) and the International Accounting 
Standard Board (IASB) jointly announced new financial 
accounting standards for recognizing revenue, titled “Revenue 
from Contracts with Customers.”  See FASB Update No. 2014-09 
and IASB International Financial Reporting Standard (IFRS) 15. 
The new standards are effective for publicly-traded entities, certain 
not-for-profit	entities,	and	certain	employee	benefit	plans	for	annual	
reporting periods beginning after December 15, 2017.  For all other 
entities, the new standards are effective for annual reporting periods 
beginning after December 15, 2018.  Early adoption is allowed for 
reporting periods beginning after December 15, 2016.  See FASB 
ADvERSE PoSSESSIoN
 BoUNDARY. The parties owned rural farmland adjacent to each 
other	with	a	portion	of	the	boundary	in	farm	fields	and	the	remainder	
in woodland. The plaintiffs sought to quiet title in a one-foot strip 
of land on the boundary. The evidence showed that the plaintiffs 
and their predecessors farmed their land to include the strip of 
disputed land but was less certain as to the activities in the wooded 
portion	of	 the	boundary.	The	plaintiffs	 testified	that	a	stone	had	
marked the boundary at one corner but the stone could no longer be 
located.	The	plaintiffs	testified	that	they	observed	the	boundary	by	
looking from that stone to the wooded area. The defendants argued 
that	the	testimony	was	insufficient	to	establish	the	true	boundary	
between the properties but failed to provide any evidence to rebut 
the	testimony.	The	trial	court	ruled	that	the	testimony	was	sufficient	
to establish the boundary and awarded title to the disputed strip to 
the plaintiffs. On appeal, the defendants again raised the issue of 
the boundary. The appellate court acknowledged that in Illinois, 
no acquisition of title by adverse possession was possible unless 
the exact boundary of the disputed land was established. However, 
the appellate court deferred to the trial court’s judgment as to the 
credibility	of	witnesses	and	the	sufficiency	of	their	testimony	and	
held that the trial court’s decision was supported by adequate 
evidence to support the grant of title by adverse possession to the 





 PoRTABILITY.  The decedent died, survived by a spouse, on a 
date after the effective date of the amendment of I.R.C. § 2010(c), 
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that internal policy, urging a parallel emphasis on the impact of 
potentially competitive practices on producers. I got nowhere 
with that argument. Quite obviously, farming has so many 
participants that no single farmer (or rancher) can affect price 
with their output decisions. If one of the objectives is to foster 
and encourage a sector of independent entrepreneurs, rather than 
serfs, it is important to look at the impact on producers.
 In recent years, my areas of principal concerns have been 
centered in six areas – (1) meat packing, including captive 
supplies, by highly concentrated meat packers; (2) seeds and 
chemicals; (3) grain handling and shipping; (4) farm equipment 
manufacturing; (5) fertilizer production and distribution; and (6) 
food retailing. However, my greatest concern in recent years has 
been	the	breathtaking	increase	 in	concentration	(and	influence	
over competitors) in the areas of seeds and chemicals. One of the 
major concerns has been the absence of generics at the expiration 
of patents (which now dominate the seed business). The patent 
system represents a willingness of the American people to accept 
a monopoly position over new and novel developments for a 
limited term but not forever.
 In my view when the combined market shares reach 50 percent, 
a merger or acquisition should be deemed out of the question. 
This is a long-term issue and one of the more important in our 
portfolio. 
(continued in the next issue of the Digest)
CASES, REGULATIONS AND STATUTES
by Robert P. Achenbach, Jr
